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APPLICATION 
OF THE 
RAB ACT

The RAB Act applies to ‘Building Work’ on Class 2 buildings (typically multi‑unit 
residential buildings), that have either been authorised to commence in accordance 
with a construction certificate or complying development certificate, or have been 
completed within the past 10 years. 

The Residential Apartment Buildings (Compliance and 
Enforcement Powers) Act 2020 (RAB Act) came into force 
on 1 September 2020 introducing new regulatory powers 
and developer responsibilities in the construction of Class 
2 buildings.

Its purpose is to boost consumer confidence in a residential 
construction by equipping the Secretary of the Department 
of Customer Service (Secretary) with expansive compliance 
powers and prevent developers from carrying out building 
work that may result in “Serious Defects”. 

BUILDING
WORK

OCCUPATION
CERTIFICATE
PROCESS

‘Building Work’ has a broad definition under the RAB Act which includes any physical 
activity involved with erecting a building, constructing a building, making alterations 
or additions to a building, and repairs, renovations, or protective treatments to a 
building. 

Under the RAB Act, before a Developer can apply for an Occupation Certificate 
(‘OC’) it must notify the Secretary within 6‑12 months before it proposes to make the 
application (‘Expected Completion Notice’).

If the work is expected to take less than 6 months to complete, the developer must 
give an Expected Completion Notice within 30 days of the commencement of the 
building work.

Developers must continue to notify any changes to the Expected Completion Notice 
of longer than 60 days and non‑compliance can result in the Secretary making an 
order prohibiting the issue of an OC, or registration of a strata plan, in relation to the 
residential apartment building.   

DEVELOPERS
AND
BUILDERS

Most obligations and requirements encompassed by the RAB Act relate to 
‘Developers’ which includes: a person who contracts, arranges for, facilitates or 
causes building work to be carried out; the owner of the land if the building work 
includes the construction of a building or part of a building; the Principal Contractor 
(i.e. the builder); the developer of the Strata Scheme; and any other person prescribed 
by the regulations.
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PENALTIES Failing to provide an Expected Completion Notice carries a fine of up to $110,000 
for companies and $2,200 in other cases. AS noted above, the Secretary can also 
make Prohibition Orders which prohibit the issue of an OC until defective works are 
rectified.

OCs issued in contravention of a Prohibition Order are deemed invalid and attach a 
maximum penalty of $110,000.

Non‑compliance with a Stop Work Order can land companies a fine of up to $330,000 
plus a further $33,000 for each day the offence continues.

Under the RAB act developers are required to bear all reasonable cost incurred by Fair 
Trading in connection with a Rectification Order and may commence proceedings to 
recover any unpaid amounts.

BRIEFING NOTE:
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OCCUPATION
CERTIFICATE
AUDITS

Once an Expected Completion Notice is lodged, the project will be reviewed and 
potentially selected for an Occupation Certificate Audit by the Department of 
Customer Service.

Audits began in July 2020 and involve a review of designs and documents (including 
contracts) for building work as well as a physical on‑site inspection(s). The focus 
during inspections is on the key building elements of structure, waterproofing, fire 
rating systems, building services and external enclosures.

SECRETARY’S
POWERS

The RAB Act equips the Secretary with a range of new powers to monitor and enforce 
compliance with the Acts provisions and industry standards, as well as powers to 
investigate whether buildings contain “Serious Defects”.

Examples include:
• Investigative and information gathering powers requiring the production of 

documents, the taking of samples, and the performance of intrusive works to 
investigate underlying structures;

• Prohibition Orders prohibiting any further construction work of the same kind by 
the recipient;

• Stop Work Orders requiring a project to stop all work for a specified term of up to 
12 months; and,

• Building Work Rectification Orders directing the developer to carry out building 
work in order to remediate a serious defect.
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The obligation to provide the Secretary with 
an Expected Completion Notice is now live for 
developers carrying out building work on Class 2 
buildings.

As obtaining an Occupation Certificate is critical 
to achieving settlement of contracts for sale of 
apartments, developers should be aware of the 
additional risks imposed by the new legislation 
and ensure that their construction contracts 
cater for these eventualities.

Potential for delays arising from OC audit 
inspections, additional quality assurance 
measures, or any number of the Secretary’s new 
powers should all be considered. Developers 
should review the EOT regimes in their contracts 
and assess their suitability in light of these 
changes.

Morrissey Law + Advisory are here to assist with 
contract reviews and advice on how to cater for 
the new legislation across your operations.
Get in touch for a chat about how we can help.

BRIEFING NOTE:
DESIGN AND BUILDING PRACTITIONERS ACT - KEY REFORMS

This briefing note has been prepared as general advice only.
As always, we recommend seeking specific legal advice for your unique situation.

ABOUT US:
Morrissey Law + Advisory is a Construction Law Firm 
servicing all construction  sectors.

We build relationships with our clients and get to 
know their operations - this allows put our advice 
into context and enable our clients to make informed 
decisions and achieve positive results.

We have a diverse team of over 25 legal professionals, 
designers & support staff across Sydney, Newcastle, 
the Mid-North Coast & Central-West NSW.

With an extensive range of knowledge & expertise 
throughout our team, we can assist with any and all 
Construction Law and Project Advisory matters.
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