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RETROSPECTIVE
AND
EXTENDED
DUTY OF CARE

Any person who has carried out construction work in the last 10 years now has a 
duty to exercise reasonable care to avoid economic loss caused by defects. This is 
in addition to the statutory warranties under the Home Building Act. The duty is 
non‑delegable, and parties cannot contract out of it. Interestingly, the extended duty 
of care appears to apply to all residential building works and not just those associated 
with Class 2 buildings. 

A new statutory duty of care for construction practitioners 
came into force on 11 June 2020 under the Design and 
Building Practitioners Act 2020 (NSW) (DBP Act), with the 
remaining provisions set to commence July 2021.

The DBP Act looks to implement broad legislative changes 
for members of the building industry involved in the 
construction of Class 2 buildings (residential apartments) or 
buildings containing a Class 2 component. 

COMPULSORY
INSURANCE

The DBP Act imposes a compulsory insurance regime to ensure that all registered 
practitioners are adequately insured against any liability that may arise from providing 
a declaration or performing building work. The DBP Regulations (yet to be released) 
are expected to contain further details of what constitutes adequate indemnity.

NEW
REGISTER
OF
PRACTITIONERS

The DBP Act provides for a comprehensive new registration regime for anyone 
involved in the design and construction of a building class or type prescribed by the 
Regulations. Any person who contracts to do building work will need to be named 
on a public register administered by the Secretary of the Department of Customer 
Service (Secretary). The Secretary may refuse an application if the applicant does not 
have the appropriate qualifications, skills, knowledge, or experience.

COMPLIANCE
DECLARATIONS

One of the main objectives of the DBP Act is to ensure stricter compliance with 
industry standards, including the Building Code of Australia (BCA). To facilitate this, 
the Act introduces a compulsory requirement for builders and designers to provide 
declarations confirming that their work complies with the requirements of the BCA, 
and other industry standards. Compliance declarations must be submitted via the 
online portal at various stages of a project notably before work can commence on a 
variation to a regulated design, and before the grant of an occupation certificate. The 
DBP Act also creates the new role of Principal Design Practitioner who is responsible 
for facilitating compliance declarations on certain projects.
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INVESTIGATIVE 
POWERS

DISCIPLINARY
ACTIONS

New information gathering powers enable ‘authorised officers’ to retrieve records, 
direct interviews, enter business premises without a warrant, and examine, inspect, 
take samples, conduct tests, take photographs, copy records, seize property, open up 
works, demolish a building or do anything else authorised by the Regulations.

The DBP Act imposes increased disciplinary actions including penalties of up to 
$220,000, suspension or cancellation of registration, conditions on registration (such 
as requirements to undertake further training), and disqualification. There is also the 
possibility of imprisonment where a compliance declaration is made by a person who 
knows it to be false.

ENFORCEMENT
POWERS

New enforcement powers allow the Secretary to issue a ‘stop work order’ for up to 
12 months if the Secretary decides that the work is likely to result in significant harm 
or loss to the public, occupiers, or potential occupiers of the building.

These new obligations are likely to have a 
significant financial and administrative impact 
on the majority of construction participants in 
NSW.
We are still waiting for the Regulations to 
be released before we fully understand the 
implications of this new regime.

Morrissey Law will provide updated information 
at that time.
In the meantime, design and building practitioners 
should: 
• Prepare for registration under the new regime 

commencing from 1 July 2021.

• Review current and future insurance arrangements 
to ensure they are adequately insured to be 
registered (and authorised to practise).

• Ensure that their employees are fully up to speed 
with their new obligations under the DBP Act 
including the form and requirement of compliance 
declarations.
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